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AL INTROGDUCTION

After a six-week trial the Slate proved beyond a reasonable
doubt that Maurice Clemmons killed four police officers. However,
Maurice Clemmons was dead and not on trial. Instead, the person on
trial for four counts of aggravated first degree murder was Doreus
Allen, Unlike #ts case against Maurice Clemmons, the State could not
prove bevond a reasonable doubt that Mr. Allen committed the crime
even under the State’s accomphice theory. To bridge this gap between
its proot and the law, the State, in its closing argument, relied npon a
repeated misstatement of the law regarding knowledge and accomplice
Hability.

Consistent with its case at trial, the Mate offers 3 response to
Mr. Allen’s appeal which in many instances ygnores the law and the
record. But the Sate goes even further with its cross appeal. Withow
even acknowledging the Double Jeopardy Clauge of the Fifth
Amendment, the State seeks to appeal the trial court’s order acquitiing
Mr. Allen of tour counts of felony murder.

Because Mr. Allen’s are not supported by sufficient evidence
and instead are a result of the State’s purpeseful misconduct at trial this

court showdd reverse Mr, Allen’s convigtions.,



B. ARGUMENT
1. Because the Siate did not prove Mr. Allen knew he
was assisting in a erime his convictions must he
reversed.

To conviet Mr, Allen, the State was required to prove Mr. Allen
had actual knowledge that he was assisting Clemmons in the
commission of four murders, ROW 9AO8.020; State v Cronin, 142
Wn2d 568, 879, 14 P3d 782 (2000); State v. Shipp. 93 Wn2d 510,
SH4-15, 610 P.2d 1322 (T880). It is not enough that the State prove he
miight have known or that he should have known. In its best Hight, the
State’s evidence established only that Mr. Allen may have leamed of
what Clemmeons had done and rendered criminal assistance after the

fact, That cannot establish his complicity in the four munrders.

The record establishes Mr, Allen and Clermmons arrived
together at a car wash a short distance from the scene of the shooting.
Ex 288, My Allen went to a convenience store across the street from
the carwash, 37RP 2762, Unbeknownst to Mr, Allen, Clemmans, ton,
left the carwash. Id. It was during bis absence, that Clemmons

connruiied his orimes



Yet in its response the State asserts “it is undisputed that the
defendant drove Clemmons 1o the scene.” Briet of Respondent at 6-7,
That fact is very much iy dispute and has never been proved by the
State. The State cannot, and does not, point to a single piece of
evidence adduced at trial which supports its assertion that My, Allen
drove Clemmons to the coffee shop.

This 1s not an insignificant fatling on the State’s part. Again, the
State had to prove Mr. Allen actually knew hie was assisting Clemmons
in the commission of Tour murders, RCW 9A 08,020 Cronn, 142
Wn.Zd at 579 Shipp, 93 W2d at S14-15. What the State actually
proved at frial was that Mr. Allen was wholly unaware of what
Clemmons intended o do, or even aware that Clemmons had left the
car wash, What the State proved, was that dunng the time Clemmons
was committing the offense, Mr. Allen was 0o waiting at the truck.
Instead, Mr. Allen walked, not ran, to a conventence store an purchase
a cigar and got change. 3TRP 8762, Those are not the acts of & person
that knows he 15 assisting in the morders of four police officers.

The absence of evidence of knowledge sufficient to find M.

Allen was acting as an accomplice 1 tlustrated by the State’s resort in

closing argument to repeated and blatant misstatements of the law. In

‘s



dirgct contradiction of Shipp, the deputy prosecutors repeatediy told the
Jury that ROW 9A G8.010{(1 Kb)(1) permitted the jury to convict Mr,
Adlen gven “if he doesn’t actually know™ Mr. Clemmons was going {0
commit his horrendons crime. 45RP 35446, The State did not attemm
to qualify s statements i terms of the permissive inference Shipp
attows, nor did the State ever remind the jury that it was still required to
find actual knowledge. Iustead, as detailed in Mr, Allen’s opening
brief, the State’s entire theory centered on the very negligent-
knowledge theory that Shipp ruled was unconstitutional. Ex 351-54.

Because the State failed to prove Ms, Allen actually knew that
he was assisting Manrice Clemmons in the murder of four police
eificers the Court must reverse his convictions.

2. The deputy prosecutors’ flagrant misconduct in

clostng argument reguires reversal of My, Allen’s
convictions.

A person cannot be convicted as an accomplice of a crime
unless the Mate proves “that individual . || acted with knowledge that
e or she was promoting or facilitating the crime for which that
individual was eventually charged™ Crondn, 142 Wol2d at
37 Emphasts in ortgigal); RCW 8A08.020. “The Legislature . ..

intended the culpability of an accomplice not extend beyvond the crimes



of which the accomplice actually has “knowledge.™ Siaie v, Roferes,
142 Wo2d 471, 51, 14 PAd 713 (2000} The mens rea of
“knowledge.” requires actual subjective knowledge on the part of the
person. Shipp, 83 Wn2d at 317, Thus, the State was regnired to prove
Mr. Allen actoally knew he way assisting in the commission of four
murders,

The State’s case fell far short of this. And recognizing that
shortcoming, the Slate purposefully crafied an improper closing
argument designed {o bridge this gap. The State presented & closing
argument which from start o finish focused on redefining the term
knowledge to include what Mr. Allen “should have known.” As
detailed in Mr. Allen’s prior brief, the State repeated numerous thnes
Mr. Allen was guilty so long as the jury found “he should have
known,” That purposetul misstatement of the faw led {o Mr. Allen’s
convictions and now requires reversal of those convictions.

There can be no doubt of the purposefnl nature of the State’s
misconduct. The State prepared PowerPoint presentations to
aecompany s argoment. Those presentations highlighted “should have

known” as an alternative and Jesser mens rea.

LA



The very first siwde following one bearing pictures of the
officers provides:
Those offivers are dead because
Dorcus Allen helped Maurice Clemmons.
He konew or should have knewn

Clemmons would murder the officers

{Enphasis added.} Ex 35132

That was followed by another slide titled "SHOULD HAVE
KNOWN,” which slowly crossed off one mental state after the next

until it read:

® o
e Should Have Known

Ex 351-52, at 30-31. The State presented numerous other slides

R

highlighting “should have known™ as an alternative mens rea snfficient

&



to convict Mr. Clemmons regardless of his gotual knowledge. Ex 351
52. The repeated misstalements were Hagrant and dented Mr. Allen a
fawr trial,

The State’s response passes through several stages, from denial

to begrudging acknowledgment and back to denial agamn, In the end,
however, the State does not offer this Court any meritorious basis to
look past the State”s misconduit.

First, the State’s brief begins with denial or ignorance of the
record and law, and claims no misconduct ocourred, Brief of
Respondent at 11, It 1s plain that the prosecutors’ purposeful and
repeated statements are contrary to the law, While Shipp requires the
jury find actual knowledge, the prosecutors repeatedly stated the jury
need not make such a finding.

Mext the State’s boel moves on to justification, The State claims
it was merely explaining to the jury a pernissive inference permitted by
Shipp. Brief of Respondent 15, The State claims the prosecotors
Upointed out that [the] phrase ‘should have known'” was g summary or

shorthand way to describe the combined concepts of circumstantial

fin

evidence and subjective knowledge.” Brief of Respondent at 15,

Indead, Shipp interpreted the provistons of ROW 9A 08.010 as

4



permitting g jury io draw an inference of knowledge based upon what a
reasonable person would know so long as the jury finds the defendant
had actual knowledge. 93 Wn.2d at 317, Contrary to what the State
now imagines the record to be, the deputy prosecutors never offered
such an explanation to the jury. Instead, what the State said was:

i you look at the instructions, Ladies and Genileman, he

doesn’ have to have a purpose that those officers die,

He doesn’t have to plan it. He doesn™t even have to want

the officers to die . . . And under the law, even i he

deesn’t actually know, tf'a reasonable pesson wonld
have known, he sheuld have kuown, he's guilty.

{Emphasis added.} OPF 3346, Thai 1s not a summary or explanation of
shorthand; i1 a blatant misstatement of the law

I its next phase the State’s briet seeks to minimize the State’s
actions. Having still not ackaowledged the impropriety of its argument,
the State contends that so long as the jury {nstructions are proper it is
frec to make whatever misstatement i wishes in closing argument.
Brief of Respondent at 13 {citing State v. Classen, 143 Wa, App. 45,
64-63, 176 P.3d 5382 {2008)). Classen did not offer prosecutors carfe
biamche to misstate the law. Rather, the cited portion of Classen held
oy that uy the absence of an objection in that case the reviewing court
could not conclude that a carative wstroction would have been

insutficient, 143 Wo, App. at 64-63. In a footnote, the cournt added that

o)



its conclusien regarding the utility of g corative instruction was
bolstered by the fact that the jury had been properly instructed and
there was no proof jurcrs had relied upon the prosecutar’s
misstatement. Classen, 143 Wa. App. at 65, 0. 13

Here, Mr, Allen did object, RP 3545-46. The trial cowrt brushed
aside the objection with the statement “it’s argumeat, overruled.” RP
3546. Thus, unhke Classen, it is not a question of whether a curative
wstruction might have solved the problens because the frial cowrt did
nof beheve there was a problem ar all. Second, there is proofl that the
Jury rehied on the mischaracterization n its deliberation. Buring is
deliberations the jury submitted inguiries to the court asking whether it
could conviet My, Allen simply on the basis that he should have kanown
what Mr. Clemmons intended. CP 2014, Subsequent jury affidavits
wndicate several jurors relied on that mandatory presumption, CP 2121,
2125-26.

In the next stage of its evolving response, the State offers a
vamishingly brief acknowledgment of the impropriety of its argument.
Briel of Respondent at 16, But just as quickly the State refreats to its
claim that the prosecutors were merely offering ap imprecise

explanation of the inference permitted by Shipp. Brief of Respondent at

9



1O-17, A search of the transenipts of the argument, however, reveals the
term “inference” was not used onee in the Stare’s inftlal argument and
only once in its rebuttal on an worelated point, 43RP 3613, Similarly,

the word “mfer™ was used only one time in the State’s initial argument,
and then only in regard to the instruction defining circumstantial
evidence, 45RP 3574

It 15 clear from the record that the State emploved “should have
known™ as an alternative and lesser meny rea than knowledge, The
State’s response ignores the record and the law,

In another recent Peirce County a Suprewme Court Jnstice
expressed he was “stunned™ that that prosecutor’s office argued on
appeal patently proper argament tactics did not constitute misconduct.
Frve the Personal Restraint of Glasmann, _ Wo2d, 286 P.3d 673
(Ship Opeat 010 (Chambers, J., concarring 2012). This, Court should
express similar displeasure with the argument presented here,

To be fair, other prosecutors” offices have also emploved such
tactics on appeal to defend or mintmize even the most offensive and
racially charped statements m closing argument. See State v. Monday,

171 W, 2d 667, 257 P.3d 551 (2011, Bat, such appellate tactics



ignore the fundamental role of prosecutors to do justice and not merely
to seek convicton,

The [prosecutor] is the representative not of an ordinary
party to a controversy, but of g sovereignty whose
obligation to govern impartially 15 as compelling as its
obligation to govern at all; and whose interest, thevefore,
in a criminal prosecution is not that i shall win a case,
bt that justice shall be done. As soch, he s 1w a peeuliar
and very defintte sense the servant of the law, the
twotold aim of which is that guilt shall not escape or
wmnocence suffer. He may prosecute with earnestaness and
vigor-indeed, he should do so. Bat, while he may strike
havd blows, he s got at lberty to strike foul ones. 1t is as
much his duty to refram from improper methods
calenlated to produce a wrongfud conviction as i 1s to
use every legitimate means to bring about a just one.

Berger v, United States, 295 U8, 78, 88, 35 8. (1. 629, 633, 79 L. Ed.
1 (1935),
As in Mondav, 1t the State is unwilling to acknowledge the
noble duly of the Biate, and the prosecutor as ifs representative, then
this Cowrt shonld do so for it This Cowt should not countenance either
these purposefil misstatements of the law nor the State’s cynical efforts
to brush them aside on appeal.
Because the Stale’s actions deprived him a fair trial, Mr, Allen

15 entitled to have his convictions reversed.

i



3. The trial court erved in {alling to suppress the

fruits of the warrantless entry of Mr. Allen’s
maoiel room.

Polive officers entered Mr, Allen’s motel voom without a
warrant, Officers arrested My, Allen without a warrant,

Although if never addressed what authority permitted the
officers” entry of the room, the trial court found the resulting arrest was
tawful. CP 812; see also, CP 2177, Again focusimg only on the
warrantiess arrest, the court found the arrest was justified by the sericus
nature of Maurice Clemmons’s erimes, and the officers’ generalized
tear tor their own safety, CP 812,

Article 1, section 7 required the State establish officers had
“authority of Jaw” to enter the room ~ either a warrant or a recognized
exception. The State did neither in the trial court. The trial court’s
findings do not include any finding or conclusion of what authority
permitted the entry,

The State’s response misstates and ignoves the vecord before this
Court. Further, the State’s brief does not acknowledge, much less

distinguish, controlling caselaw.

r,m
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a. Police entered Mr. Allen’s motel room without
the authority of law.

in roply, it is important to begin with the decisions of the United
siates and Washington Supreme Court. In Pavion v, New York, the
Court held that the Fourth Amendment does not permit the warrantless
entry of a person’s home i order to arrest them, 445 U8, 573, 384,
100 8. Cr, 1371, 63 L. Ed. 2d 639 (1980 Srete v Eserfose, 171 Wn2d
907,912, 259 P34 172 2011). The Court recognized that even
probable cause to believe a person has comniitted murder 18 pot
sutficient to support a warrantiess eniry of that person’s home,
PA I pmportant factor to be considersd when determining
whether any exigency exists 18 the gravity of the
underlying offense for which the arvest is being made . .
- alihough no exigency is created simply because there is
probable canse to believe that & serious erime has been
coramitted.
Welsh v. Wisconsin, 466 ULS. 740, 753 104 S, Cr, 2091, RO L.EJ.2d
32 (1984),
Nonetheless, the Sate contends the warrantless enfry of the
motel room was jusiified by exigent circumstances, the seriousness of
the criwe. Briel of Respondent at 20-21, Again, the trial court never

found exigent oircumstances justified the eniry of the room. Instead, the

cowrt only concluded exigent circumstances, the “grievons” nature of

&



the crime, justilied Mr. Allen’s detention. CP 812, Apparently
conceding the inadequacy of the trisl court’s mling and ignoring its
hroited Andings, the Sfate now argues the eatry too was justified by
grigent CIrCumMstances.

The State’s claim rests upon its assertion that officers had
praobable cause to arrest Mr. Allen. Tellingly, the State dossu’t
articulate exactly which crime officers possessed probable cause to
believe Mr, Allen had committed. The State supposes perhaps it was
rendering criminal assistance or maybe as an accomphce to murder
Brief of Respondent at 23,7 The State’s ability to say precisely which
crime 1s explained by the absence of a factual record o support
probable canse for erther

The absence of factual support is the least of the State’s
problems. Instead, the biggest hurdle facing the State, and one it
completely ignores, is that probable cause for arvest, even for murder, is

not a basis for a warrantless entry. Payion 445 UK, at 586, And of

course, i probable cause of murder is not a basis for a warrantloss

The findings oited by the State in its briefl Brief of Bespondent at 23, are the court's
fHudings from the Crl 3.3 hearing snd not he CrR 3.6 hearing which i at issue here,
Thase findings cannot be considered heve. See Sttt v, Meckelvon, 133 Wa, App. 431,
438,135 P3G 991 (Z006 ) review of 2 suppressinn ruling stands and fails based apon
the gvidence hs fure the suppressivn judge, not what 1% later developed) {otting St v
Ledsomn, 138 Wi 3d 343, 979 P24 833 (1999 ruview denied 139 Wn 2d 1013 {2007}



extry, then cortainly probable cause of the far less serious offense of
rendering criminal assistance is not. Nowhere in its brief, does the State
address the plain holdings of Payior, Welsh, or Eserjose.

Rather than address this precedent the State instead relies on
two cases which permitted a warrantless entry o prevent the
destruction of evidence or preserve public safety from a potential
chemical leak and/or explosion. See, Brief of Respondent at 20 (citing
State v. Smith, 16§ Wn.2d 511, 317-18, 199 P.3d 386 (2009); Siate v.
Cardenags, 146 Wi 2d 400, 47 P.3d 127 (2002)). Neither rationale
applies here.

Even ipnoving Pavion, Welsh, and Eserjose, the record does not
establish that officers had probable cause o arvest anyone inside the
room. The State contends that at the time the SWAT team stormed into
the mote] room “the killer was still at large.” Brief of Respondent at 21,
That claim i patently false. The trial conrt found that approximately
one hour before entering the voom, police at the motel knew that
Clemmons was dead. P S06-07 (Findings of Fact 115, L16). That
tinding 18 amply sapported by the evidence before the trial court.

or prosent al the scene tostifiad that they

jony
(';

Moreover, not a single

believed they had probable cause to arrest Mr. Allen, nov even the

fooety
e



intent to arvest i Instead, the officers testified ther sole intent was to
talk to him, T4 RP 10T, 117, 141 13 RP 159, 163, Even assuming
probable cause that a orime had been committed were enough, the
record does not suppeort the State’s argument.

The entry of the motel room was made without any lawiul
authority and violated both the Fourth Amendment and Asticle 1,
section 7. The police conld have, and were required, to, obtain a
warrant to enter Mr. Allen’s motel room. While thev waited for the
warrant they were thee to remain outside the room, so long as the motel
manager conzented,

b, The court erred in fathing to suppress the fruis of
the unlawful entey and arrest.

“Article L section 7 provides greater protection of privacy rights
than the Fourth Amendment.” Stafe v Winrerstein, 187 Wn2d 6340,
631-32, 220 P.3d 1226 (2009}, In lis opening brief, Mr. Allen asserted
that ander the Washingron Constitution the exclusionary rule requires
supprossion of his entire atatement made at the police station following
his arrest.

The State has offered 00 response 1o this argnment. Nor did the
State snake any effort in the irial cowt to establish an exception to

exclusionary rule applied here, That fathure precludes any attempt to



vely upon such an exception on appeal. State v Ibarra-Cisneros, 172
Wi 2ad SEQ, 885,263 P.3A 5321 {201 1) fbaree-Cisneray held that the
State waived any argument regarding exceptions {o the ex¢lusionary
rule where it did not ratse the claim in the trial court, saying “courts
should aot consider grounds fo lmit application of the exclusionary
rale when the State at a CrR 3.6 hearing offers no sapporting facts oy
argoment.” Id. at 884-83, Because the State has made no effort either in
the trial court or on appeal o establish an exception to the exclusionary
rule it has waived any such argunient.

The trial court erred in failing to suppress Mr, Allen’s
sfaternents,

4. Because avcomplice Hability does not extend to

aggravating factors the Couvt must reverse My,
Allen’s sentence.

“A tnal court only possesses the power to Impose sentences
provided by law.” fu re the Persanal Restraint Petition of Carle, 93
Wi2d 31, 33, 604 P.2d 1293 (19R0). The Supreme Court has
repeatediy held it s for the Legislatore to establish the relevant
sentencing procedure and that courts may not infer nor imply authority
beyond that provided. Stare v, Bavis, 163 Wn 2d 806, 611, 184 P.3d

689 (2008}, State v. Prllaros, 1539 Wn 2d 458,474, 150 P34 1130



(2007, State v. Hughes, 154 Win,2d 118, 15152, 110 P.3d 192 (2005),
everrided in part on other grounds by Washingron v, Recuenco, 548 U8,
212,126 5. Tt 2546, 165 L. BEd.2 d 466 {2006); Srere v, Ammoens, 103
Wal2d 175, 180, 713 P2d 719, 718 P.2d 796 {1986). State v, Monday, §5
Wn,2d 906, 90910, 540 P.2d 416 (1975). Mr. Allen has argued theve is
o statutory authority permitting application of an sgeravating factor
based upon accomplice Hability., And, in response, the State 1dentifies
none.

Prior to 1975, Washington’s accomplice-liahility statute, former
ROW 9.01.030, provided in relevant part:

Every person concerned in the commission of a felony,
gross misdenweanor or misdemeanor, whether he divectly

o

cominits the act constituting the offense, or aids or abets

i its comumission, and whether present or gbsent . . L is g

prineipal, and shall be proceeded against and pumshed as

auch.
There are two umportant distinctions between the former and present
statutes, First, the corvent sfatute includes an additional mental state. To
prove a person 1s an accomplice, the State nust prove the person acted
“with knowledge that it will promote or factlitate the commission of the
crime,” Compare RUW 9A 08,020, Second, the current statute does not

wiclude language that an aecomplice shall “be punished” as & principal.

i,

o)
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Because of this second difference, the Supreme Court held
ROW SA08.020 cannot be the basis to impose a sentencing
enhancement or other seatevcing provision on an accomplice. Srate v.
MeKim, 98 Wn2d 111, T15-16, 6533 P.2d 1040 {1982). Atissue in
MeKim were the provisions of ROW 995 040 which sofs torth
mangdatory mmrmum seniences for offenses committed with a deadly
weapon, In response, when i enacted the Sentencing Refarm Act, the
Legislature dratted weapon enhancement statutes to pernit their

applivation to accomplices, See egl ROW 9.94A 533(%) (wandating

enhancement if “the offender or an gsccemplice was armed”™ with a
firearm).” Thus, before a sentencing provision may apply to an
gecomplice, the language of the applicable sentencing statuie must
provide a basis to apply the provision to an accomplice. AfeKim, 98
Wn.2d at 116,

In response, and apparently hoping this Court will simply
overlook MeKim, the State first claims “the law does not distinguish

between exceptional sentences for accorplices and participants.™ Brief

oy

¢ Similar language appoars i ROW 9.94A533(4) regarding deadly weapons and
ROUW Q948 523(3) regarding certain offenses conmutted in jadl or prison. To
date the Legislature has not amended the provisions of the statuie at issve in
MoKim, ROW 993,040, 1o include simitlar language. However, that statule only
applies to felorues comnutted prior 1984,

o




of Respondent at 26. Of course that 1s precisely what MeKise requires.
In support of 1ts claim, the State cites to a single case in winch the court
affinmed an exceptional sentence mposed oo an accomplice. Brief of
Respondent at 26 {citing State v Howkins, 33 Wi, App. 398, 769 P.2d
836 (1989)). In Hmweking the appellant argued only thal because he was
an accomplice the record did not establish he was equally culpable as
the principle and thus was less deserving of an exceptional sentence. fd.
At 6035-06. The appellant &id not argue there was no statutory authority
to impose such a sentence, and thus the court never addressed the
question,

Fially acknowledging McKim, the State contends it provides an
“incomplete analyvsis.” Briet of Respondent at 27. The State opines that
because an aggravating factor merely vests 2 conrt with diseretion to
impose an exceptional sentence while an enhancement mandates an
addition of time to the sentence, the strict liability concems in MeKim
are nof presented in the former case. Briet of Respondent at 27-28,

First, the State misapprehends the nature of the statute at issue
i MeKim, ervoueously ciling it as “former™ ROW 9.95.040 and
concluding i addresses an “enhancement.” Brief or Respondent at 27,

ROW 995040 15 siill in effect, although i apphies only to felondes
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commitied prior to 1984, Additionally, the statunie does not provide for
an enhancement in the way the state belioves. That statnte does not
mandate the addition of a specified amount of time to an underiving
seatence. Instead 1 requires a minimum teeny of continement for crimes
which fovolve an indetormyinate sentence, RCW 9.93.040.

Second, the discretionary nature of an exceptional sentence is
irrelevant, 1f 2 court, as the tral court here, elects to exercise ity
discretion to impose an exceptional sentence it does so based entirely
ppon the jury’s verdict, In the absence of any statue pernitting
accomplice Habtlity for the aggravating factor, the State concedes that
verdict would be based eatirely on steict Hability. Brief of Respondent
at 28, Thus, a discretionary sentence based upon sirict-lability poses
the same problein as the sentence in McKin

Third, Mc&im’s analysis did not turn upon the effect of the
sentencing statute, whether it imposed an enhancement, & minimum
sentence, or permitted an excepitonal sentence. Instead, MoRint was
based upon the 1975 changes to the accomplice statute, specifically the
elunination of the provisions mandating an accomplice be “punished”™
i the sawe manaer as the princple. The Court reach 188 result becanse

“the old accomplice hability statute provided for "punishment” of an



accomphice to the same extent as the principal. No parallel
‘panishment’ provision is contained in the present statute” McKinr, 9%
Wa. 2d at 116,

Thus it is a straightforward tssue — i3 there statutory
authorization to submit aggravators to a jury based upon accomplice
Hability. The answer is clearly no. The aggravating factor cannot apply
te Mr., Allen and his sentence must be reversed.

£ CROSS-RESPONSE

The Double Jeopardy Clause does nnt permit the
State te appeal an acquittal.

Despite plainly established case law barring it from doing so, in
1ts cross-appeal, the State appeals the tral court’s Order Disiissing

Count’s V-VIL Brief of Respondent at 36-40. That order provides:



T FED "\.
DEFY ?’

J T DPEN QD 4‘2{

et rtns,,

SN T

?
\\ Pores wwm ‘,f
Q}P«w o
— LL?"U]Y /"
*\\.,M.‘.N»'
ING OOUMTS Vvl

ENT EVIDENCE

gigndant

-

14 reny S0t hewring befhee the o
e w Cowt Baving cousidersd the mwetma, pow, thoredne, ft3s hessby
OREBELRED, ADS ‘.‘.TI}GEB AMG DECREED Y 8aT:
syt sadenes
1y
w

AW
by
3 H%h \’ ; .
a .
N By Defeny ,-&um'nvnj\ rw :J“*t‘zm‘mu
22
S
“. _ R ——
35 Pht terbed Penner, WEHA §75470

?mmxré
tm. ey T cr G Sats




The Diouble Jeopardy Clanse of the Fifth Amendment bars (1)

prosecution for the sawe offense after gequitial, (23 prosecution for the

J}

offense after conviction, and (3) muliiple punishments times for the
same offense. Srown v Olide, 432108, 161, 165,97 8, C1. 2221, 33 L. Bd
2187 (1977Y; Nordh Caroling v. Pearce, 395 ULS 711, 717, 89 5, Ct.
2072, 23 L. Ed. 2d 656 (1969), overruled on ather growds by, Alabama v,

Seuith, 400 UG, 794, 109 8. Cr 2201, 104 L.Ed.2d 365 (1989}, These
protecthions attach upon occurrence of an “event, such as an acquittal
which terminates the oviginal jeopandy.” Richardson v, United States, 468
LI, 317,328, 104 S, Cr 3081, 82 L. BA.2d 242 (1984); Srate v Lindor,
156 Wi 2d 777, 783, 132 P.3d 127 (2006).

An agequittal occurs when “the ruling of the judge, whatever ils
fabel, actually represerts a vesolution, correct or not, of some or all of
the factual elements of the otfense charged.” United Siatex v, Martin
Linen Supply Co,, 430 US, 364, 371,97 8. Ct 1349, 1355, 51 L. Bd.
24 642 (1977}, In Fong Foo v, United Stetes, a district court directed
jury verdicts of acquittal. 369 ULS. 141, 82 8§, Ct 671,672, 7 L. Ed. 2d
629 (1962). The court of appeals reversed concluding the district court
excesded ity authority, The Supreme Court reversed the court of

appeals, holding an acquitted defendant may not be retried even when



“the acquittal was based upon an egregiously erroneous foundation.” /d
af 143, The trial court acquitted Mr. Allen of the four counts.

The trial court’s order leaves no doubt of the basis of the court’s
ruling was doing, it provides “Counts V-VIII are disinissed for
msufficient evidence.” CP 2179, Whether the State agrees with that
outcome or not, Mr. Allen was acquitted of those charges. Martin Linen
Supply Co., 430 U.S, at §71. The State may not appeal that decision. fd.

D. CONCLUSION

As argued above and in Mr. Allen’s initial brief, the State’s
failure to prove Mr. Allen knew he was aiding in the commission of &
amrder as well as the State’s purposeful musstatement of the law in
closing argument requires reversal of Mr, Allen’s convictions.
Additionally, the trial court’s fattare to suppress the fruits of the
unlawful entry of Mr. Allen’s motel room requires reversal of his
convictions. So {00, the other errorg set forth above require this Court
reverse Mr. Allen’s convictions and sentence,

Respectfully submitted this 57 day of November, 2012,

GREGORY C. LINK — 25228
Washington Appellate Project — 91072
Attorneys for Appellant
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